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1
INTRODUCTION



1.1

Background and main issues

The shipping business is considered to be a risky business and sometimes the risks involved stem from the transported goods. This is especially the case with the transportation of dangerous goods, such as TNT or nitro-glycerine, but also with other goods which can cause damage to the ship or to the other goods on board in certain situations, for example if stowed improperly.


Depending upon whether the damaging goods are dangerous or not, the sender’s liability against the carrier is strict or based on negligence. One could, however, wonder if it is appropriate to impose a strict liability on the sender, since he currently cannot insure himself against the damage from goods. The carrier, on the other hand, can insure himself against such damage.


A distinction between dangerous goods and other goods is thus imperative, but such a distinction is yet not infrequently hard to make. Imagine that a ship has to be quarantined and the cargo on board has to be jettisoned because a certain cargo is infested with injurious insects. Is the infested cargo to be regarded as dangerous or perhaps only semi-dangerous? Is a cargo which only constitute a non-physical danger to be considered dangerous? At this juncture, should the courts focus more on whether the occurred situation is dangerous, instead of whether the damaging goods are dangerous?


On the one hand, the sender has a duty to disclose the dangerous character of the goods to the carrier, and inform him if the carriage otherwise may entail danger or significant inconvenience for him. On the other hand, the carrier always has a duty to examine the goods and must be considered to have knowledge about the character of some, although not all, goods. However, if the carrier’s knowledge about the character of dangerous goods refers to his actual or constructive knowledge is not entirely clear.


There is thus a balance between what kind of knowledge the carrier should have of the goods, and the security measures he should employ in the light of this knowledge, and what information about the goods the sender should disclose to him. This balance is crucial for the question of the sender’s liability for damage from goods. 

1.2

Purpose and method

The purpose of this essay is to discuss the sender’s liability for damage from goods in the general cargo carriage, especially against the carrier but also against other owners of cargo on board. I intend to establish for what kind of goods and under which circumstances and criteria the sender is liable, and at the same time evaluate the current state of the law. Goods of many kinds can cause a variety of damage in very different situations and the law in this area is, in my view, far from clear.


The discussion will be carried out from a Scandinavian perspective with the Swedish Maritime Code (hereafter the SMC), and other sources such as Scandinavian preparatory works, cases and literature as the main sources of law. The Scandinavian Maritime Codes are in principle materially the same.
 The overall purpose of having such codes must be the desire of a uniform and homogeneous regulation.


Accordingly, Scandinavian cases, for example from Norway and Denmark, have a very persuasive force upon Swedish courts. I would, however, not go so far as saying that other Scandinavian sources are binding upon a Swedish Court. Yet, in my view, a Swedish court confronted with a maritime issue will only in rare cases come to a conclusion which is contrary to, say, a Norwegian precedent.


In addition, due to the international character of shipping with strong influences from English law, I will whenever appropriate and necessary also look at English law. This will be carried out in connection with the discussion on Scandinavian law. Since there are relatively few sources and cases concerning damage from goods in Scandinavian law, English cases will also serve as an alternative source of discussion. I will compare and evaluate the different legal solutions and sometimes apply Scandinavian law to the circumstances in the English cases.

1.3

Delimitation 

Since the area of damage from goods is a vast one, it is impossible in an essay like this to discuss all the situations in which the sender may be liable for the damage from goods. Against this background, it is necessary to make some delimitation. 


Firstly, when damage flows from the goods, these goods are themselves usually also damaged at the same time. However, the damage to the goods must be distinguished from the damage from the goods. The topic of this essay is only the latter form of damage. This does, however, not stop me from viewing the damage from the goods in the light of the regulation concerning the damage to goods.


Secondly, I will focus on damage from goods under carriage of general cargo. The regulation under charter parties will, however, when appropriate to some extent be dealt with so as to throw more light on the discussion.


Thirdly, issues which concern damage from goods but strictly speaking not the sender’s liability will not be dealt with. Accordingly, the carrier’s right in some circumstances to discharge, render innocuous or destroy the goods will be left out of the essay. By the same token, the carrier’s right to sometimes claim freight, although the goods are damaged or destroyed, is not subject to discussion. 

Fourthly, and lastly, I am in this essay only concerned with the damage caused to the parties directly related to the cargo and voyage, which I consider to be the carrier, the performing or the contractual carrier, and other owners of goods on board the same ship. This means that a discussion about the damage caused to other parties following personal injuries and environmental damage will be left out of this essay. Accordingly, despite the current focus on the HNS Convention
, this convention will not be discussed at length in this essay, since it foremost deals with environmental liability; nor will the rules on oil pollution and nuclear materials.

2
THE RELATION OF THE PARTIES AND MANDATORY RULES

2.1

The relation of the parties to the carriage of goods by sea
When goods are shipped from one destination to another under a contract of sea carriage, this is generally so as to fulfil an underlying sale contract. If the sale contract is on c.i.f. terms
, the seller is by definition also the sender of the goods. Conversely, if the sale contract is on f.o.b. terms
, the buyer is also the sender.


The carrier is by definition the party who enters into a contract with the sender for the carriage of general cargo by sea, and conversely this is also the definition of the sender.
 However, the carrier is not always the contractual carrier, and the contractual carrier is not always the shipowner. A subcarrier is not seldom employed for the whole or a part of the carriage and he has no contractual relation with the sender. In those cases the subcarrier is during his carriage referred to as the performing (or actual) carrier. The distinction between the contractual and the performing carrier is also relevant when the carrier is described as the time-charted owner. In these cases the time charterer is the contractual carrier and the owner of the vessel is the performing carrier.
 The time charterer can then, if he so desires, employ the ship for carriage of general cargo. 


It is important to make this distinction between different carriers when goods cause damage. The physical damage on the ship is inflicted on the performing carrier, whereas the contractual carrier may suffer economic damage, since he cannot employ the ship and thereby may for example lose other valuable contracts of affreightment. 


According to SMC 13:40 and 13:41, the sender can be liable when goods cause damage to the carrier, both to the contractual and to the performing one. In addition, according to 13:7 paragraph 1, the duty to disclose any dangerous characteristics of the cargo, to mark the goods as dangerous and inform the carrier of any safety precautions that may be required are incumbent upon the sender. If the sender otherwise is aware of any danger, he should likewise give notice of this fact, pursuant to paragraph 2 of the same section. Before the current SMC, this duty of disclosure was incumbent upon the shipper.
 Although the shipper delivers the goods to the carrier, he only does it by order of the sender. Since it is the sender who is the party to the contract of carriage with the carrier, it is more consistent to hold the sender liable for both the duty of disclosure and for the damage from goods. This is also the Scandinavian view today.


According to the preparatory works, the shipper is the one who actually delivers the cargo to the carrier for carriage.
 However, pursuant to the Hamburg Rules Article 1 section 3, to be considered a shipper one must deliver the goods in relation to the contract of carriage by sea. Thus an independent haulage contractor, who has only undertaken to transport the goods to the carrier and has no interest in the contract of carriage by sea, cannot be considered a shipper in the SMC.


It is important to note that it is only the sender who can be liable for damage from goods in the SMC. Neither the shipper nor the owner of the goods, if this owner is someone else than the sender, which for example can be the case when a bill of lading has been transferred to a third party, can be liable against the carrier for damage from goods in the SMC. The sender has in this regard a vicarious liability for the shipper and any other persons employed by him. However, the carrier can have a recourse action against them, especially against the shipper if the shipper fails to disclose relevant information concerning the character and the safety measures of the goods. If the shipper is someone else than the sender, the carrier can choose to directly sue the shipper in tort for negligent marking or insufficient conveyance of information, instead of suing the sender on a contractual basis where the SMC is applicable. This discussion is, however, outside the scope of this essay.


It is noteworthy that in the Hague-Visby as well as in the Hamburg Rules, the duty of disclosure and the liability for damage from goods are placed on the shipper and not the sender.
 According to the Hague-Visby Rules Article 1, the shipper is the opposite party to the carrier in a contract of carriage. But in Scandinavian law the shipper is the one who delivers the goods for carriage and the sender is the one who enters into a contract of carriage with the carrier.
 According to English law the duty of disclosure and the liability for damage from goods are incumbent upon the shipper.
 In English law, it seems that a shipper can not only be a party who merely delivers the goods to a carrier, but also the party who enters into a contract with him.


There can yet be another party who has goods on board, which is not owned by the carrier, nor shipped by the sender. This party is in my essay referred to as the third party owner of goods. It is important to note that there can be more third parties than other owners of goods on board who have an interest in the carriage. For example a buyer under a c.i.f. sale contract is not a party to the contract of carriage and thus a third party. This third party, who actually may be the owner of the goods that caused damage to the other goods on board, must not be confused with the third party I am referring to.

2.2

Difference against charter parties and the application of mandatory rules

The focal point for this essay is damage from goods under carriage of general cargo. This carriage must be distinguished from the situation when a ship is contracted out on a voyage or time charter. In the former sea carriage the bill of lading is the contract, whereas in the latter the contract is manifested by a voyage or time charter party.
 A charterer
, i.e. by definition the one who charters the ship from the carrier, has as compared to a sender in the general cargo carriage much more freedom as regards what kind of goods that can be loaded and when. It is much more common that the charterer undertakes and arranges to load and discharge the goods. In addition, under a time charter party, the charterer is said to control the commercial management of the ship and under a bareboat charter party, the charterer also controls the nautical management.
 Under carriage of general cargo, however, the carrier controls these functions and the cargo owners’ rights tend to be more uniform so the service can operate efficiently.


The SMC does not clarify the dividing line between the carriage of general cargo and the carriage under a charter party and according to the preparatory works the parties have considerable freedom with regard to using a charter party instead of a bill of lading. This is somewhat problematic since the general cargo carriage to a considerable degree is subject to mandatory rules, i.e. rules that apply regardless of what the parties agree in a contract, whereas there is freedom of contract if a charter party is used.
 Nevertheless, the courts will not likely accept that a charter party is used when a small consignment is transported by a typical liner vessel.


It is noteworthy that these mandatory rules in the general cargo carriage only aim to protect a sender, a shipper or a consignee of the goods, and not a carrier.
 According to SMC 13:4 paragraph 2, a carrier can always be subject to more cargo-friendly rules.


 However, the special rule in SMC 13:4 paragraph 4 on the peculiar character or state of the goods is also worth mentioning. According to this section, the carrier’s rights in relation to the sender can be expanded by contract if this is considered reasonable. This section has, however, a limited scope and is rarely applicable. It is supposed to apply to a carriage which is performed under very unusual and risky conditions. According to the preparatory works, such conditions may for example entail loading and transport of cargo from a ship which had grounded in difficult waters. Against this background, this section will rarely give the carrier a better position against the sender.


In other words, it is possible to agree on more cargo-friendly rules. The carrier and the sender can for example agree that the latter only will be liable for his negligence with regard to damage from all goods, dangerous or not. An opposite contract, where the carrier will receive a better position in the general cargo carriage, will not be held valid.

3
THE SENDER’S LIABILITY AGAINST THE CARRIER FOR DAMAGE FROM GOODS

3.1

General 

Goods can cause various types of damage in many different situations in sea carriage. Firstly, goods may physically damage the ship and other goods on board. The damage will typically occur quickly and dramatically but not always. The goods can for example cause an explosion or a fire, corrode the cargo holds or the hull and further liquids in the cargo holds can solidify. Damage from goods caused to the ship from the loading and discharging operation is almost invariably caused by the carrier in the general cargo carriage. The sender will thus not be liable for this damage.


Secondly, the goods may also cause non-physical damage and other extra expenses. A ship may have to be quarantined or will at least be unable to arrive at the port of destination, because for example the goods were infested with the nowadays much discussed foot-and-mouth disease. Needless to say, a carrier may incur a economic loss, as the ship cannot be employed. A carrier may also incur extra bunker expenses due to the damage to his ship, since he may have to deviate and find a safe port or the nearest port in which his ship can be repaired. In addition, the carrier may incur disposal and destruction costs for the shipped cargo. In all these situations, for physical as well as for non-physical damage, the incurred damage can be quite substantial and the ensuing legal issues quite intricate.


The sender’s liability against the carrier for damage from goods, as distinct from his liability against other parties, is regulated in the SMC. As has been mentioned earlier, the performing carrier will have a claim against the carrier if the ship is damaged, and the contractual carrier will have a claim if he cannot employ the ship and thereby incurs losses.
 The sender’s liability in general cargo carriage has in practice only damages as sanction. In the general cargo carriage, as distinct from the carriage under consecutive voyage or time charter parties, the sender and the carrier will not deal with each other again pursuant to the same contract of carriage and have no future interest of this contract between them. There is thus no need for the carrier to treat that contract as repudiated.


The carrier can choose between two avenues when he sues the sender. His choice will mainly depend upon the nature of the goods. There is in this regard only a distinction between two categories of goods in the SMC – dangerous goods and other goods.
 If the damaging goods are dangerous he can base his claim on SMC 13:41, which provides for a strict liability on the sender. If the goods are not dangerous, but only semi-dangerous, or if the other conditions in 13:41 are not satisfied, the carrier can still sue the sender for his negligence according to 13:40.
 As regards carriage under a charter party, the supplementary rule in 14:37 only provides for a liability for negligence, regardless of the nature of the goods.


It is evident that the carrier will, whenever possible, try to base his claim on 13:41, since this provision is more beneficial for him. This section will also relieve him from an otherwise quite complicated onus of proof. If the sender’s liability is strict, the carrier does not need to establish that the sender has been negligent and prove the existence of many complex circumstances surrounding the occurred damage. Another thing is that the carrier always has to prove that he has suffered a loss. In addition, the sender has a duty to disclose information about the dangerous or semi-dangerous character of the goods and the required safety measures to the carrier, pursuant to 13:7. It is thus important to make a classification of the goods which caused the damage.


In English law there is an implied warranty not to ship dangerous goods.
 The shipper is said to undertake that he will not ship dangerous goods likely to involve unusual danger, unless the carrier is given information about the nature of the dangerous goods.
 In other words, the shipper’s liability is strict for dangerous goods and otherwise based on negligence. However, English law is on this matter less concerned with a classification of the goods as either dangerous or semi-dangerous, but more concerned with whether the occurred situation is dangerous. This view, and the advantages following this view, will be discussed below.


It is noteworthy that the sender can be liable against the carrier, although the damaging goods have not been delivered to the ship. This can for example be the case where the goods have caused damage against the carrier in the terminal or at the dock.
 


With a strict liability one refers to the situation where a party is liable regardless of fault. There is thus no need for evaluating negligence. A strict liability is, however, not an absolute liability. In case of a force majure or, in English law also, a frustrating event no liability falls upon the sender. Negligence, or the so-called culpa rule, is more complex and will be discussed in a separate section below (3.5).


Although the SMC was changed in 1994, previous regulation and case law are still relevant in this field of Maritime Law.
 The change, as of interest here, did not concern the concept of dangerous goods or the conditions for liability, but instead which of the parties has the duty of disclosure in 13:7.
 However, since the definition of dangerous goods goes hand in hand with the technical development in this field and the improved means to prevent danger, one should perhaps not always rely too much on previous regulation and case law.
 


Before dealing with the sender’s duty of disclosure and his liability for damage from goods against the carrier, a discussion on the classification and nature of the damaging goods will be carried out.

3.2

The classification of the damaging goods

3.2.1
Dangerous goods

There are no statutory provisions in the SMC giving a definition of ”dangerous goods”, although there are provisions dealing with the matter in 13:7 paragraph 1 and 13:41. The concept is based on the previous SMC
, sections 92 and 97, Article 13(2) of the Hamburg Rules and Article 4(6) of the Hague-Visby Rules where the phrase goods of an inflammable, explosive or dangerous nature is used. 

 Other conventions and any Swedish public regulation, which deal with dangerous goods, could be a relevant source.
 For example the SOLAS Convention of 1974
 gives examples of goods that from a perspective of safety of life at sea must be regarded as dangerous; the HNS Convention
 gives examples of goods that from an environmental perspective must be seen as dangerous. 

The most important international instrument with regard to dangerous goods is the IMDG-Code
, which is applicable in Swedish territorial waters.
 But not even this Code gives a real definition of dangerous goods; nor is this the purpose of this code. The IMDG-Code rather divides substances into nine main categories considered to be dangerous, and sets out detailed recommendations for classification, documentation, labelling, marking, packing and stowage. These recommmendations aim to prevent danger and human injuries and do not really concern the definition of dangerous goods. Nevertheless, the IMDG-Code can serve as a means of interpretation.

The parties cannot agree on what is to be regarded as dangerous goods in the general cargo carriage. This carriage is subject to mandatory rules and thus the definition within the meaning of the SMC. Nevertheless, it can be stipulated in the transport document that goods of a dangerous or damaging nature is not to be shipped unless the parties have specifically agreed upon that.
 It can also be stipulated that the goods have to be classified in a certain way, for example in accordance with the IMDG-Code, or marked in a specific way.
 However, if the parties agree upon matters, which derogate from the mandatory rules in chapter 13 of the SMC, the SMC will apply instead of the agreement of the parties.

In a charter party, on the other hand, the parties can agree that certain goods are to be considered dangerous. An agreement of such a kind most likely requires the express consent of the carrier, so that he is aware of the nature of the goods shipped. As regards voyage charter parties, dangerous cargo clauses in standard forms are not very common. Probably because the parties to such a charter party usually expressly agree what kind of cargo that will be shipped on the specific voyage.
 But in time charter parties the usage of dangerous cargo clauses in standard forms are more common.

Accordingly, no convention, public regulation or law give a real definition of dangerous goods in the general cargo carriage, nor can the parties agree on this matter and guidelines must thus be sought elsewhere.
 From the point of view of the carrier, dangerous goods are goods which pose unforeseeable hazards to the ship. As will be discussed later in this essay, knowledge of the nature of the goods and proper handling methods are imperative in order to prevent danger. Dangerous goods, according to most people in the trade and industry, are goods about which something must be known so as to prevent hazard or danger. It seems that the trade and industry foremost is concerned with rules about goods whose dangerous characteristics can be anticipated beforehand.

It follows from case law that whether the goods are dangerous is subject to an individual evaluation of the occurred damage event. The court looks at many different factors and it is not sufficient that the goods in question are generally considered dangerous. The goods must in the particular setting of the event be seen as dangerous, or as the court in ND 1959.55 Grethe stated (translated from Norwegian):


”... § 92, first paragraph [today 13:7 first paragraph in the SMC], comprises 
goods which in the particular setting of the event are dangerous, regardless of 
whether the goods otherwise would be so.”

It is not enough to establish that the goods in question are normally regarded as dangerous according to law, public regulations or any other relevant source. However, if the goods in general are considered dangerous and for example described in the IMDG-Code as such, there is probably a relatively strong presumption that the goods in the particular setting of the event also are deemed dangerous. Conversely, even if the goods are not mentioned as generally dangerous in any regulation, they can still be regarded as dangerous within the meaning of the SMC.
 Any evaluation of danger also entails an appreciation of the quantity of the goods, and a low quantity of otherwise generally considered dangerous goods might in connection with a sea carriage be said to have been non-dangerous.
 It is noteworthy that, according to the case law, dangerous goods do not necessarily have to be goods whose dangerous characteristics can be anticipated beforehand.

It is thus difficult to give an adequate definition of dangerous goods, but it follows from the word “dangerous” that the potential for damage must be significant and the risk out of the ordinary.
 It was held in an English case with regard to the interpretation of the phrase “goods of an inflammable, explosive or dangerous nature” in Article 4(6) of the Hague-Visby Rules that the term “dangerous” does not necessarily need to be read ejusdem generis with inflammable, explosive”.
 In other words, the goods do not need to be inflammable or explosive to be regarded as dangerous within the meaning of the Hague-Visby Rules. 

This must also be the Scandinavian view. In ND 1997.174 VL, the ship was damaged by a cargo of corrosive battery fluid. 
 In the view of the court, the cargo in that particular case was dangerous within the meaning of the Danish Maritime Code, and this in spite of the fact that the cargo was not inflammable or explosive or directly mentioned in the IMDG-Code. The court stated (translated from Danish):

”... extensive damage as a result of the corrosive character of the discharge 
of liquid from the battery waste. Against this background, the battery waste 
must be considered as dangerous goods, cf. Maritime Code § 97, para. 2, 
although the waste is not directly included in class 8 of the IMCO-Code, 
concerning ‘Batteries, dry, containing potassium hydroxide, solid’.”

As regards the significance of the damage, I do not concur with Tetley’s interpretation of Article 4(6) of the Hague-Visby Rules that dangerous goods refer to the situation where the goods because of their nature and stowage cause the vessel to capsize.
 This interpretation will at least not be upheld if the SMC is applicable and not the Hague-Visby Rules directly.
 The goods should be considered dangerous in many other less drastic situations. In for example ND 1959.55 Grethe the cargo was deemed dangerous but the ship was never in danger of capsizing, although the cargo holds were substantially damaged.
 But goods, which are only likely to cause damage to other goods on board or minor damage to the ship, will in my opinion rarely be categorised as dangerous goods within the meaning of the SMC. 

On any view, the evaluation seems to concern the potential damage and not the damage that actually occurred. The problem, however, is that every evaluation is done after the damage has occurred, and it is easy to rather look at the occurred damage than the damage that could have occurred in the particular setting of the event. It also seems that the courts have been more willing to categorise the goods as dangerous when a substantial damage in fact occurred. In for example ND 1954.377 Florentine, both the ship and the cargo were lost and the goods were considered dangerous.

Having said all this, however, the scope of dangerous goods is actually even narrower. According to the preparatory works, the term “dangerous goods” implies that there must be something inherently dangerous in the goods.
 The damage must be due to the nature of the cargo itself, some inherent vice which is not related to any outside influences.
 The damage is often a combination of outside influences and some inherent vice of the cargo itself. An improper stowage, for example when two incompatible goods are stowed next to each other which creates a danger, is an example of an outside influence. The damage would not have occurred if it was not for this improper stowage.

Nevertheless, if the damage is to be regarded as caused by the dangerous cargo itself in the SMC, the outside influences must be of lesser importance than the nature of the cargo. If the outside influences are due to humidity, a certain temperature or something similar the courts have still seemed to consider the goods as dangerous. In ND 1965.377 Florentine the cargo, copper, turned liquid due to humidity and caused damage. The influence from humidity did not prevent the court to categorise the cargo as dangerous. 

In ND 1941.353 Else a cargo of steel filings was heated up. Nevertheless, the cargo caused damage and was deemed dangerous. Although previous case law is still considered very relevant in this field, most of the cases are quite old and one can only speculate if a court today, faced with similar questions as posed in these cases, would come to the same conclusions. It is, in my view, also possible that semi-dangerous goods have been deemed dangerous by construction in for example Florentine and Else.


In addition, the SMC seems to be more concerned with dangerous goods than dangerous situations. A distinction between goods which are inherently dangerous and goods which are not but only semi-dangerous is very hard to make and there is no clear dividing line between these two categories. In English law, however, the issue is not so much whether the goods are dangerous or semi-dangerous. Instead English courts focus on the situation in which the damage occurred and they seem to be more concerned with dangerous situations than dangerous goods. 


In The Athanasia Comninos
, a cargo of coal had emitted methane gas, which mixed with the air and caused an explosion on board. The ship was damaged and the carrier sued the shipper for the losses he incurred. According to the judge in the case, Mr. Justice Mustill, it was impossible to say in the abstract that, coal in general, or the coal in this particular setting of the event, was either dangerous or safe.
 The judge then went on and said:


“… I consider that it is not correct to start with an implied warranty as to the 
shipment of dangerous goods and try to force the facts within it; but rather to 
read 
the contract and the facts together and ask whether, on the true 
construction of the contract, the risks involved in this particular shipment 
were risks which the [shipowner] contracted to bear.”

In other words, when it is very hard to classify the goods as safe, semi-dangerous or dangerous, an English court will instead look at the situation and the contract to establish whom should bear the risk of damage. This is in my view a very good approach, which I believe Scandinavian courts should adopt. It is sometimes very difficult to distinguish dangerous goods from other goods, and it is evident that this distinction is of paramount importance. The basis of liability will namely be dependant upon a classification of the goods; a classification which also sometimes is very hard to predict. Should the outcome be that dependant upon which category the damaging goods belong to?

One cannot confine the discussion to only an evaluation of whether the damage from goods is due to the nature of the goods. The nature of the cargo is only one element in the complex of facts, which one should take into account when the rights and duties of the carrier and the sender are to be ascertained. Such a approach will also provide a more fair distribution of risks between the parties. Thus one should take into account the entire damage situation and all the relevant circumstances surrounding the particular event and not only focus on whether the damaging goods are dangerous or not.
 The degree of potential damage is also an important element in this discussion and I would be more willing to classify the goods as dangerous when the potential damage is quite substantial and when it is difficult to prevent the danger.

Furthermore, in order for the goods to be regarded as dangerous within the meaning of the SMC, there seems to be a requirement of a risk of physical damage. This and the distinction with semi-dangerous goods are, however, more appropriately dealt with under the following section.

3.2.2
  Semi-dangerous goods 

As should be evident from the foregoing, not all damage is caused by goods which in the SMC are deemed inherently dangerous. The goods themselves are not always the primary source of danger. There is, however, which has been pointed out, no real definition of semi-dangerous goods, nor any clear distinction against inherently dangerous goods. The SMC only provides the following description of semi-dangerous goods in 13:7 paragraph 2:


“If otherwise the sender is aware that the goods have such propensity that the 
carriage may involve risks or essential inconvenience to any person, the ship 
or the rest of the goods, he shall likewise give notice of this fact.”


The preparatory works give some examples of such goods and state that these goods are not to their own nature dangerous. However, no method that can be used so as to distinguish these goods from inherently dangerous goods is given. The damage could be due to the fact that two substances were stowed next to each other and thereby became dangerous. If the substances had been stowed separately they would have been innocuous. A cargo of corn which suddenly heats up and creates a spontaneous combustion is another example. In addition, goods which only constitute a formal obstacle for performing the carriage are deemed semi-dangerous. Such goods can for example be contraband, which legally hinders the ship from arriving at the port of destination.
 All goods which are not considered dangerous within the meaning of 13:41, are from a liability perspective also included in the category of semi-dangerous goods.

The lawmaker’s view seems to be that all goods which do not constitute a danger for any physical damage, as in the case of contraband, should be deemed semi-dangerous and not inherently dangerous, although all the danger flows from the goods and not in tandem with any outside influence.
 Applying this, goods which only constitute a danger of delay, forfeiture of the ship or danger of rendering a voyage illegal as in the case of contraband, seem to be deemed semi-dangerous in Scandinavian law.

 According to an interpretation by an English court in a recent House of Lords case, The Giannis NK
, the words “goods of a dangerous nature” in Article 4(6) of the Hague Rules mean physically dangerous.
 The same words are used in the Hague-Visby Rules and the same construction must therefore apply to the Hague-Visby Rules. The common understanding also seems to be that dangerous goods according to these rules can only be goods which constitute a physical danger.
 I see no reason why a Scandinavian court would come to a different solution as regards the interpretation of the Hague-Visby Rules in this regard. As concerns the view on non-physically dangerous goods within the SMC, this is yet not entirely clear. In the common law, however, the law is more illuminating and deserves a closer look.


In English law, and in any other common law country for that matter, not only goods which are physically dangerous can be considered dangerous, but also other goods which only constitute a danger of non-physical damage. Accordingly, a shipment of goods which may render the voyage illegal or cause a delay is analogous to a shipment of goods which may destroy the ship.
 


In Mitchell, Cotts v. Steel
 the cargo could not be discharged at Piraeus, Greece, without the permission of the British Government. The Permission was, however, not granted and the ship was therefore delayed. The court held that the shipper does not only warrant that the goods will not involve any unusual danger but also that the goods will not involve any unusual delay. The shipper was held liable for the delay. This case was, nevertheless, distinguished from Transoceanica Societa v. Shipton
 where the court stated that there is no implied warranty by a shipper that the cargo is capable of being unloaded efficiently. In this case the discharge of the cargo was delayed but the shipper was not held liable.


The exact scope of dangerous goods has been further discussed in The Giannis NK
, where a cargo of ground-nuts on board the ship was infested with Khapra beetles
, voracious insects which could devour a cargo if they were present within it. The ship was quarantined because of the infestation. Subsequently, the ground-nuts and the other cargo on board, some wheat, had to be jettisoned or alternatively returned to their country of origin; the former alternative was chosen. The House of Lords came to the conclusion that the Khapra-infested goods were physically dangerous, since the other cargo had to be jettisoned. In the words of the House of Lords:


“The rejection and subsequent dumping of other cargo on board the same 
vessel seem to me to be a natural and not unlikely consequence of shipping 
Khapra-infested cargo, which is thus dangerous in the sense of being liable to 
give rise to loss of other cargo shipped in the same vessel.



I therefore conclude that the ground-nuts shipped by the [shippers] were 
‘goods of a dangerous nature’ within art. IV, r. 6 of the Hague Rules.”


The conclusion that the Khapra-infested cargo was considered dangerous was in my view reasonable. It should not make a difference if a carrier suffers a delay or extra expenses from a physically dangerous cargo or from a non-physically dangerous cargo. This will also be in line with Mitchell, Cotts v. Steel. However, the House of Lords also came to the conclusion that the goods were physically dangerous, since it stated that the Khapra-infested cargo was dangerous within the Article 4(6) of the Hague Rules.


The fact that the Khapra-infested cargo was considered physically dangerous, is, in my opinion, somewhat surprising. It was not the Khapra-infested cargo which directly caused the other cargo to be jettisoned. The Khapra-infested cargo was certainly the reason why the other cargo was jettisoned, but one can hardly say that Khapra-infested cargo physically caused the loss of the other cargo. The actual physical cause was rather the crew’s jettison of the cargo. Besides, the cargoes did not have to be jettisoned, since in theory they could be shipped back to their country of origin. I would rather classify the damage as non-physical, since the Khapra-infested cargo rather rendered the arrival and the discharge impossible.  Impossibility must be regarded as non-physical damage just like illegality, delay, seizure and forfeiture. 

Imagine that a ship is delayed for quite some time since the cargo cannot be discharged without government permission, as was the case in Mitchell, Cotts v. Steel
. The cargo, say some fresh fruit, has to be jettisoned since the cargo becomes rotten before any permission is granted. Should this delay be regarded as a physical damage as the impossibility to arrive and discharge the Khapra-infested cargo was? I would prefer to categorise this damage as non-physical; a damage which, however, is analogous to a physical damage in English law.

In other words, as long as the common law is applicable, there is actually no need to classify the Khapra-infested cargo as physically dangerous. The discussion on the classification of the goods and my criticism of the classification of the Khapra-infested cargo as physically dangerous may therefore at first sight seem academic. There is, however, an important point in making a distinction between physically and non-physically dangerous goods. Goods can namely only be considered dangerous within the Hague or the Hague-Visby Rules if they can cause a physical damage.
 It is noteworthy that The House of Lords in The Giannis NK also tried to cover a situation not governed by the common law, but instead by the Hague or the Hague-Visby Rules.

At this juncture it is important to note that the Hague or the Hague-Visby Rules cannot be directly applicable in the general cargo carriage, since the SMC in this regard is mandatory. Nevertheless, these rules can be applicable in a carriage under a charter party, for example by a paramount clause in a bill of lading which incorporates these rules.
 Against this background, the carrier and the charterer should be careful in deciding upon the contractual terms and applicable law or convention in the carriage under a charter party. The two Hague Conventions certainly seem to provide a different meaning of dangerous goods than English law do.

Having said all this, it is now time to discuss whether a Scandinavian court would regard a Khapra-infested cargo as dangerous, and also whether such a cargo would be regarded as physically dangerous. In my view, a Scandinavian court would normally not regard a Khapra-infested cargo as physically dangerous. Read in the light of the preparatory works, such a cargo is rather a formal obstacle of arriving at the destination, and such a cargo is to be classified as semi-dangerous.
 Likewise, only physically dangerous goods are considered dangerous within the meaning of the Hague and the Hague-Visby Rules. 

Nevertheless, it is possible that a Khapra-infested cargo would be regarded dangerous by construction; but, by a strict interpretation, since SMC 13:7 distinguishes between these categories of goods, one should perhaps not infringe upon this distinction. Grönfors is of the opinion that goods which are semi-dangerous can in some cases be deemed as dangerous by construction.
 He does, however, not elaborate on when this ought to be done. Indeed, it would be very interesting to see how a Scandinavian court would approach a case such as The Giannis NK
.

Although the Swedish preparatory works suggest otherwise, I would endorse an outcome where a Khapra-infested cargo is deemed dangerous in Swedish and Scandinavian law. In the eyes of the carrier, a cargo which renders a voyage illegal or impossible is just as dangerous as a cargo which physically damages the ship. Only because the ship cannot be employed due to, say, a quarantine instead of a repair following a physical damage, this is not less costly or cumbersome for the carrier. 

However, I believe that the court has to be careful in reaching that conclusion. I would prefer the use of an analogy instead of, as the House of Lords did in The Giannis NK, bending the meaning of physically dangerous. In my view, a Khapra-infested cargo is, as cargoes which render a voyage illegal or entail a risk of forfeiture, not physically dangerous. The distinction between physically and non-physically dangerous goods is of importance if, in a carriage under a charter party, the Hague or the Hague-Rules are directly applicable.

Nevertheless, it may be possible that a construction by a Scandinavian court that a Khapra-infested cargo is dangerous pursuant to the Scandinavian Maritime Codes would derogate from the Hague-Visby Rules. Such a construction would also circumvent the common understanding of the Hague or the Hague-Visby Rules in this regard. But, one the other hand, the wordings of these rules do not exclude the possibility that a cargo which only constitutes a non-physical danger  be considered dangerous.
 In my view a Khapra-infested cargo can therefore be deemed dangerous in Scandinavian law.


All in all, no crystal clear line between dangerous and semi-dangerous goods in Scandinavian law is yet established. The distinction between these categories of goods seems to be on a case-to-case basis in which the courts have considerable discretion in deciding. However, in my view, a Scandinavian court would probably consider a Khapra-infested cargo dangerous. 


 In English law the scope of physical damage is evidently quite wide. Thus goods which might expose other goods to the physical peril of being jettisoned due to a refusal of authorities to allow a ship to reach its destination are regarded as dangerous. The incurred damage in such a situation is also regarded as physical.


Nevertheless, the Hague and Hague-Visby Rules do not consider a Khapra-infested cargo as dangerous. Since shipping is an international business which require uniform international rules, it is not efficacious to have different meanings of the concept of dangerous goods in the Hague and the Hague-Visby Rules as compared with English and at least according to my view on this matter Scandinavian law. Hopefully a new convention will soon harmonise these meanings and provide a uniform solution where also non-physically dangerous goods are considered dangerous.
3.3

The sender’s duty of disclosure and to mark the goods as dangerous
According to SMC 13:7 paragraph 1, a sender must in due time inform the carrier of any dangerous propensities of the goods. He must also in due time inform the carrier of any safety measures that are needed for the carriage of these goods and suitably mark the goods as dangerous. The legislators have found it appropriate to place a duty of disclosure on the sender. He is deemed closer to have or to obtain knowledge of the goods than the carrier so as to ascertain if they are dangerous. 


This duty of disclosure in 13:7 paragraph 1 concerns dangerous goods and not semi-dangerous goods. Semi-dangerous goods are dealt with in the second paragraph of the same section, where it is stipulated that the sender shall inform the carrier if the goods have such a propensity that the carriage may involve risks or essential inconveniences to any person, the ship or the rest of the goods.


There is no liability imposed upon the sender in 13:7. The question of liability is answered in 13:40 and 13:41. However, 13:7 has great importance for the question of liability in these sections. If the sender has not informed the carrier of the dangerous propensities of the goods he will often be deemed negligent in 13:40. Moreover, if the carrier was informed about the dangerous nature of the goods pursuant to 13:7, or if he otherwise had such knowledge, the sender cannot be strictly liable for the damage from goods.


There seems to be no requirement of form with regard to the sender’s notification. Oral as well as written information is accepted. However, usually the information is given in the transport documents, from which it shall be clear that the goods are dangerous.
 The sender is supposed to notify the carrier about the dangerous characteristics of the goods in all circumstances and regardless of whether he himself knew about the dangerous characteristics of the goods.
 In other words, he can be strictly liable although he had no knowledge, and did not ought to have it either, about the dangerous character of the goods. 


This, however, does not mean that the sender is liable in all cases where goods cause damage, even if he did not inform the carrier of the dangerous nature of the goods. The carrier can still have knowledge of the dangerous characteristics of the goods, wherefore the sender cannot be strictly liable. If this requirement of knowledge in this regard is actual or constructive will be discussed below (3.4.2). As regards the sender’s liability for negligence, he must at least ought to have knowledge about the dangerous character of the goods so as to be considered negligent.


In English law, the shipper is also, regardless of his own knowledge, supposed to disclose the dangerous character of the goods to the carrier. It is clear that, as concerns general cargo carriage and where the carrier is under a statutory duty to carry the goods in question, the sender’s duty of disclosure is absolute, i.e. regardless of his own knowledge. As regards charter parties, the view before The Athanasia Comninos, was that the duty of disclosure was qualified. The issue is, however, perhaps not even today completely settled. 
 It follows obiter from The Athanasia Comninos that the shipper can be liable for damage from goods, although he does not know or have the means of knowledge.
 This view was also most likely upheld in The Giannis NK.
 In other words, nowadays, the absolute duty of disclosure seems not only to apply to general cargo carriage or where the carrier is under a statutory duty to carry the goods in question, but also to carriage under a charter party.               


The sender’s notification to the carrier about the dangerous propensities of the goods and the safety measures needed shall be in due time. What is meant by ”due time” is determined in view of all the circumstances in the particular case. One has to take into account how the nature of the goods and the required safety measures may affect the loading schedule. Some types of goods require that notice is given well in advance in order to not affect the loading schedule, whereas as concerns other types of goods the notice can be given at the time of delivery.
 


There is no corresponding duty to in due time inform the carrier as regards semi-dangerous goods in 13:7 paragraph 2. However, I see no reason why the sender shall not give notice to the carrier of the propensities of these goods in due time as well. It is likely that the courts by construction will require the sender to give such notice for semi-dangerous goods.


 Moreover, as concerns dangerous goods, the sender must see to it that the these goods are marked in a suitable manner. If there are any special provisions, for example in public regulations, on marking and labelling of goods these must be observed. Since the manner of marking and labelling can vary considerably depending on the kind of goods to be shipped, there are otherwise no guidelines in the SMC or the preparatory works on how the marking and labelling should be carried out. Thus if there is a prevalent and accepted symbol in use on the market identifying the goods, this symbol must appear on the cargo.
 Another thing is that, according to 13:5, the goods must be delivered in such a way and in such a condition that they can be conveniently and safely brought on board, stowed, carried and discharged.


The sender’s duty of disclosure and his duty to mark the goods as dangerous serve as a warning to the carrier. The marking will facilitate the handling of the goods so the people actually handling them will know that the goods are dangerous and that extra care is needed. In addition, due to the marking, the risk of bad stowage is minimised. The duty of disclosure will serve as an independent warning to the carrier. There are thus two parallel warning systems in use. If one system fails the other should anyway serve to warn the carrier. Only in rare cases will the two systems fail at the same time. This, however, happened in NJA 1967 s. 597 where the type of goods to be shipped were incorrectly described in the documents, and at the same time the marking of the goods were neglected.
 


Having said all this, it is now time to discuss the question of the sender’s liability.


3.4

The sender’s strict liability

3.4.1
The carrier is given information pursuant to SMC 13:7

The sender is strictly liable for the damage caused to the carrier from dangerous goods, unless the carrier is aware of the dangerous  propensity of the goods. If the sender has informed the carrier about the dangerous character of the goods in accordance with SMC 13:7, the carrier must be deemed to have such knowledge of the goods. Whether the carrier otherwise is considered to have the relevant information about the goods will be discussed in the next section (3.4.2). Although 13:7 prescribes that the carrier shall be given not only information about the dangerous propensity of the goods, but also about necessary safety measures, if follows from 13:41 that the sender only has to inform the carrier of the former so as to avoid the strict liability. 


The information shall be given to the carrier who actually takes delivery of the goods. In other words, if the there are both a contractual and a performing carrier, the sender must at least inform the performing carrier of the dangerous propensity of the goods in order to avoid liability. The sender’s liability is against every carrier in the chain of carriage. However, if this information is given to the first performing carrier, a later subcarrier, i.e. another performing carrier performing part of the voyage, cannot hold the sender strictly liable. In those cases, that second carrier has to sue the first carrier in tort for not forwarding the information about the goods.
 


This seems to also the case if the first carrier has not been given information by the sender but otherwise has knowledge about the dangerous propensity of the goods, but fail to forward this knowledge to the second carrier whom in turn otherwise has not this knowledge.
 One could, however, argue that the efficiency of 13:7 can be undermined if the sender can avoid liability against the second carrier in this situation. Should the sender be saved from liability only because the first carrier otherwise had knowledge? Nevertheless, the preparatory works suggest that the sender shall avoid liability in these situations.

3.4.2
Actual or constructive knowledge of the carrier?

3.4.2.1
Interpretation of the wording of SMC 13:41



and the case law
Although the sender does not give notification pursuant to SMC 13:7, he can still avoid the strict liability in 13:41 if the carrier otherwise has knowledge about the dangerous character of the goods. However, what kind of knowledge shall the carrier have if the sender is to avoid his strict liability – actual or constructive? The former type of knowledge refers to the type of knowledge which the carrier in fact has, whereas the latter type of knowledge can be implied because the carrier at least ought to have that kind of knowledge. 


The text of 13:41 does not give any clear answer to whether this knowledge is actual or constructive. However, the word ”knowledge” per se suggests that this knowledge refers to actual knowledge, especially since a different wording is used in other sections of the SMC when constructive knowledge is intended. In for example 13:49 paragraph 3, the words ”knew or ought to have understood” are used so as to refer to constructive knowledge. The preparatory works may suggest that the knowledge should be actual, but nothing certain can be said.
 Having said this, Scandinavian courts are, however, not bound to interpret a wording by the letter or to follow the preparatory works.


The case law on this matter is somewhat vague. In ND 1954.364 Florø the court only seemed to be concerned with the carrier’s actual knowledge, although nothing certain can be ascertained. The court only speaks about the carrier’s knowledge about the goods, never about the knowledge he ought to have. In the words of the court in that case (translated from Norwegian):


”Since [the shipper] is liable according to the Maritime Code § 97, para. 2, it 


is, however, not necessary to decide whether the carrier has been negligent, 
as it in this section is only the carrier’s knowledge [my italics] about the 
dangerous character of the goods which can exempt liability.”


In ND 1959.55 Grethe, on the other hand, the court could have been concerned with the carrier’s constructive knowledge, although nothing certain can be ascertained here as well. Establishing that the cargo was dangerous, the court then stated that the captain should have been suspicious about the nature of the cargo since he had seen glowing particles loaded and that he therefore should have investigated further; for example by taking a temperature test of the cargo or at least by trying to contact the shipper’s management personnel.
 If the court was only concerned by the carrier’s actual knowledge about the dangerous character of the cargo – why pursue a discussion about what the carrier should have suspected about the goods and what measures he thus should have employed so as to find out more about the character of the goods?


However, it is more likely that the court referred to the carrier’s contributory negligence in this discussion. Contributory negligence is a principle of tort law, provided for in the Swedish Tort Act
 6:1 paragraphs 2 and 3. The principle provides for a fair allocation of the loss when the party suffering a loss also is at fault. However, contributory negligence does not concern the question of liability, but only whether the damage should be adjusted. If the court referred to the carrier’s contributory negligence instead of his constructive knowledge, the court must have presupposed that the carrier is only required to have actual knowledge about the character of the goods, without actually touching upon the matter.


Tiberg is of the opinion that the knowledge of the carrier referred to in 13:41 must be actual, but that the rules on contributory negligence will adjust the amount of damage if the carrier has negligently contributed to the loss. He seems to base his opinion on Grethe.
 Falkanger is probably of the same opinion.
 It is also possible that this is the general understanding of the Hague Rules.


In other words, the wording of 13:41 and the case law on this matter indicate that the carrier’s knowledge about the character of dangerous goods refers to his actual knowledge. Yet, in my view, the issue begs for a closer look and a different approach.

3.4.2.2
SMC 13:41 read in the light of the carrier’s transport liability and a more teleological approach 

Although the text of SMC 13:41 and the case law suggest that the carrier’s knowledge about the dangerous character of the goods should refer to his actual knowledge about them, and this could also be the current state of the law, I dare assert otherwise.
 I base my assertion on the following reasons. Firstly, a solution where the carrier’s knowledge about the dangerous character of the goods is actual will not correspond to the carrier’s transport liability and his duty to examine the cargo. Secondly, what is the point in requiring actual knowledge if what the carrier should know about the goods anyway is taken into account when his contributory negligence is evaluated? In addition, a solution where the carrier’s knowledge about the dangerous goods is actual will give a premium on his ignorance.


The rules on the sender’s strict liability for damage from dangerous goods in 13:41 must, in my opinion, also be viewed in the light of the rest of the SMC, and especially with the carrier’s transport liability in 13:25. Much of the information about the goods should of course be provided by the shipper, according to 13:7 and 13:8, but it is also clear that the carrier must do some examination, and sometimes also some further investigation, on his own. A carrier must always to a reasonable extent examine the cargo in order to handle it with the required due care in 13:25.
 According to 13:6, the carrier must to a reasonable extent examine whether the goods are packed in such a way in order to not suffer damage or cause damage to other goods or people on board. If a bill of lading is issued, the carrier must also inspect the cargo pursuant to 13:48 so as to ascertain the accuracy of the information in the bill of lading.


The carrier will be considered negligent according to his transport liability in 13:25 if he does not have the knowledge of the goods he ought to have, or if he at least ought to have investigated further so as to obtain the relevant knowledge of them.
 The rules on the sender’s duty of disclosure in 13:7 cannot, in my opinion, remove the carrier’s own duty to examine and obtain information about dangerous goods and how to handle them with due care in 13:25. The carrier’s duty in this regard must apply to all kinds of goods and not only to goods which are not dangerous.  


A carrier is professional and is supposed to know how to handle ordinary goods as distinct from special goods. The knowledge the carrier is supposed to have in this regard is not dependant upon whether the goods are dangerous or not.
 If the goods are commonly known or if the carrier can easily consult any cargo manual for information, the carrier must be deemed to know how to handle the goods.


If the knowledge of the carrier as concerns the damage from the goods in 13:41 refers to his actual knowledge, nothing suggests that he must have actual knowledge as concerns the damage to the very same goods in 13:25. If that would be the case, the carrier would only have a duty to handle goods which are not dangerous with due care in 13:25 and cannot be liable for his negligence in relation to the damage to the dangerous goods. 


A requirement of actual knowledge in 13:41 will sometimes lead to a somewhat strange result. Imagine that both the ship and the goods were damaged in the same accident and that the carrier only has constructive knowledge of the dangerous character of the goods. The carrier will then be liable for his negligence for the damage to the goods pursuant to 13:25, whereas the sender will be strictly liable for the damage from the dangerous goods pursuant to 13:41. The carrier will then have to compensate the sender for the damage to his goods, whereas the sender has to compensate the carrier for the damage caused to his ship and other ensuing losses.


It is not very consistent to only require the carrier to have actual knowledge of the goods as concerns the damage from them but not as concerns the damage to them. In addition, such a regulation is in my view too shipowner-friendly. To require actual knowledge for both the damage to and from the goods does not seem to be the current state of the law. Nor would this, in my opinion, be desirable, since there in such a case would be a premium on the carrier’s ignorance about the dangerous goods.


In addition, in English law, which is probably more shipowner-friendly than Scandinavian law, the courts take into account the carrier’s constructive knowledge of the dangerous goods. It follows inter alia from the Athanasia Comninos
 that the shipper has an implied warranty not to ship dangerous goods, unless the shipowner knows or ought to know the dangerous character of such goods.
 In other words, if the shipowner has constructive knowledge about the dangerous character of the goods, the shipper will not be strictly liable but only liable for his negligence. The reason for this is commercial. If one cannot take into account what the carrier ought to know about the dangerous goods there would be a premium on his ignorance and not a appropriate division of risks between him and the shipper.


Furthermore, to require the carrier to have constructive knowledge about the dangerous goods, certainly does not mean that there cannot be a fair distribution of risks between the parties as a requirement of actual knowledge together with the rule on contributory negligence entail. It is true that an adjustment of the damage cannot be carried out unless the sender is liable. However, an adjustment does not necessarily have to be carried out because the sender is strictly liable, it could also be carried out when he is liable for his negligence in 13:40. The sender will only be liable to the extent the damage was caused by his negligence and he cannot be liable for the damage which was caused by the carrier’s contributory negligence. 


The sender could be negligent for not providing information about the dangerous goods pursuant to 13:7 and the carrier could be negligent since he should have suspected that the goods were dangerous and thus should have carried out an investigation. If both parties are to blame for the damage the court will allocate the risk and not allow the carrier to receive full compensation. Put another way, there is in those cases not a causative connection between all the occurred damage and the sender’s negligence.


It is noteworthy that if the sender is not negligent, since he did not ought to know about the dangerous character of the goods, the carrier will likewise not have constructive knowledge of their dangerous character. The sender is considered closer to have or to obtain knowledge about the goods and when he should not have any such knowledge, nor should the carrier have it. The sender will thus instead become strictly liable in these cases. Only in very rare cases should the carrier have a greater knowledge about the character of the goods than the sender.


On any view, if the carrier’s knowledge referred to in 13:41 is his actual knowledge, his contributory negligence should not concern his contributory negligence in relation to his knowledge about the dangerous character of the goods. If this distinction is not made, a requirement of actual knowledge would in effect be meaningless. This knowledge would be meaningless because, although one cannot take into account the carrier’s constructive knowledge about the dangerous character of the goods in 13:41, this knowledge would nevertheless be taken into account in the discussion about the carrier’s contributory negligence.


The carrier’s contributory negligence can, however, still concern other situations than in relation to his knowledge about the dangerous character of the goods. If for example the carrier negligently loaded the ship to heavily, this can have contributed to the damage. He can also have aggravated an already occurred damage.


Nevertheless, there would be a premium on the carrier’s ignorance if the carrier’s contributory negligence is limited so that it cannot be applied in relation to his knowledge about the dangerous character of the goods. I do not endorse an outcome where the sender is strictly liable or when the damage cannot be adjusted, although the carrier ought to have information about the dangerous character of the goods and this information also can be used to prevent the danger.


In addition, it cannot in practice be easy to differentiate between contributory negligence in relation to his knowledge about the character of the dangerous goods and in relation to other circumstances. The court, in Grethe, did not seem to differentiate between these relations. The carrier had to bear 2/3 of the loss himself and it was evidently due to fact that the captain had seen glowing particles loaded and that he thus ought to have realised the risks involved in the carriage. If this case concerned contributory negligence, rather than constructive knowledge about the dangerous character of the goods, the court clearly took into account the carrier’s contributory negligence in relation to his knowledge of the dangerous goods. 


A requirement of actual knowledge in 13:41 is certainly a more special rule compared to the general rule of contributory negligence. This could be an argument for not applying the latter.
 However, contributory negligence concerns the adjustment and not the liability, wherefore one should be careful in drawing such a conclusion. Besides the courts seem to have applied the rule of contributory negligence. If the court, in ND 1959.55 Grethe, did not apply this rule it must instead have taken into account the carrier’s contributory negligence.


In conclusion, in my view, the carrier’s knowledge referred to in 13:41 takes into account his constructive knowledge as well as his actual knowledge. To instead only require actual knowledge would become somewhat toothless, since the carrier’s constructive knowledge of the dangerous character of the goods would nevertheless be taken into account in the discussion about his contributory negligence. To take into account the carrier’s constructive knowledge of the dangerous goods in 13:41 will also harmonise with what the carrier ought to know about the dangerous goods in relation to his transport liability in 13:25.


In addition, constructive knowledge will give a fair and appropriate division of risks between the sender and the carrier. The reason for this division of risks is commercial. Not all risks involved in the carriage of dangerous goods can be placed on the sender. Instead there must be a balance between what the the sender should disclose to the carrier and what the carrier on any account should know about the dangerous goods. A requirement of actual knowledge will, in my view, not provide with an appropriate balance, albeit the damage can be adjusted by the carrier’s contributory negligence.


Having said this, constructive knowledge certainly does not mean that the sender cannot be strictly liable for damage from goods. If the carrier does not ought to know about the dangerous propensities of the goods, the sender will still be strictly liable pursuant to 13:41, and this regardless of the sender’s knowledge of the goods and the sender’s negligence. 

3.4.3
What should the carrier know about the goods and what should the sender inform him?

As should be evident from the foregoing, there is a balance between what kind of knowledge about the dangerous nature of the goods the carrier is deemed to have, and the security measures he should employ in the light of this knowledge, and what information the sender should disclose to him.


The sender’s duty to notify the carrier is intended to enable the carrier to avoid damage. But the carrier must do some examination of the cargo and must be considered to have some knowledge about certain dangerous goods. Otherwise there would be a premium on his ignorance. Accordingly, in some cases the sender has reason to believe that the carrier himself already has sufficient information about the goods. On any account, to be on the safe side the sender should always disclose relevant information about the goods to the carrier.


The knowledge the carrier is considered to have and what information the sender should disclose to him is subject to an individual evaluation in every case. In this regard, guidelines can to some extent be taken from the carrier’s transport liability in 13:25. The very same goods are in focus here as compared to the discussion about the damage to the goods. To avoid the transport liability, the carrier has to show that he should not know how to handle the goods.


The knowledge the carrier is considered to have about the dangerous goods is the typical knowledge of any carrier in a similar situation. The standard is not that of the expert, but of what a ordinarily experienced and skilful carrier to a reasonable extent should know about the goods.
 What is reasonable must be viewed in the light of the time factor. The carrier is often under a tight time-schedule and does not want to delay the loading process. A quick loading will generate greater revenues for the carrier and if he suffers a delay, subsequent contracts may be cancelled. Yet, in order to avoid danger, the carrier must to some extent inspect the cargo and sometimes also obtain further information.


If the goods are commonly known as dangerous, and if they also have been designated in the contract of carriage, the carrier is treated as already having notice of the dangerous character of the goods. This is certainly the case with TNT or nitro-glycerine but also with many other goods. In the English case The Athanasia Comninos
, the court considered that it was common knowledge that coal had a propensity to emit methane gas and that this also could lead to an explosion.
 This would most likely also be the view of a Scandinavian court. The carrier is also treated as already having knowledge about the dangerous character of the goods if there have been previous agreements concerning the same goods between the parties, or if the carrier otherwise has had previous experience of these specific goods. 


If the carrier sails a specific route with regular types of cargoes, he is often deemed to have sufficient knowledge about these regular cargoes. Furthermore, if the carrier is specialised in carriage of only certain cargoes, for example in chemicals, he is expected to have a greater knowledge of such cargoes.
 The carrier is certainly also deemed to have knowledge of the goods if he has expressly stated that he knows how to handle the goods to be shipped. In those cases the carrier has expressly contracted to carry dangerous goods.
 This must at least be the case unless the cargo possesses some special characteristic which creates a danger which a typical carrier in the same situation should not foresee and guard against.


In addition, the carrier is often considered to have knowledge about the dangerous character of the goods if he can easily consult any cargo manual. He is expected to use such manuals, relevant IMO publications
 and other sources which are normally available for shipowners. However, one should not place too heavy a burden on the carrier. His duty of investigation in this regard must be seen in the light of what is reasonable. In addition, in my opinion, SMC 13:7 does place quite a heavy burden of disclosure upon the sender. The carrier’s duty of investigation must not go so far that the sender duty of disclosure is watered down. The courts have, in addition, been more inclined to place the risk on the sender when it is hard to determine which of the parties who is closest to stand the risk.


 If the carrier has full opportunities of observing the dangerous character of the goods, he is often treated as having notice of the dangerous character of the goods. It is, however, not always feasible or possible to observe the cargo to a reasonable extent. If the dangerous cargo is transported in containers, the carrier has no duty, and normally no right, to investigate the contents.


In ND 1959.55 Grethe, the master had seen glowing particles loaded and was thus treated as having notice of the dangerous character of the goods.
 However, it is very possible that the court only took into account this fact in the discussion about the carrier’s contributory negligence, and not as regards the question of the sender’s liability for negligence.
 Furthermore, if the carrier, as in ND 1915.61 Kristiania Venus, knows that water has been mixed with unslaked lime (chemical oxide), he is usually treated as having knowledge about the dangerous character of such goods.
 In ND 1954.377 Florentine, however, the carrier was not supposed to know about the dangerous character of the goods. In that case copper concentrate turned liquid due to humidity.


 Another example of the carrier’s, or shipowner’s, opportunity of observing the cargo can be found in English law. In Acatos v. Burns
 maize was shipped in apparently good order and condition. However, on the voyage it sprouted and was actually therefore in bad condition and it was held that the cargo of maize was dangerous. In addition, the dangerous state of the goods could not have been ascertained by the use of reasonable means by the shipper. The shipowner, on the other hand, had full opportunities of examining the goods. The shipper was therefore not held liable for the damage and delay due to the shipment of this cargo.


If modern conditions require an increased stringency in carriage standards, a shipowner should often be aware of this and pay attention to these new standards and inspection techniques. I believe that the standard in this regard should take account of those modern alterations of which a prudent shipowner could reasonably be expected to be aware of.
 Otherwise there would be a premium on his ignorance. 


If the carrier, or the master on his behalf, does not ought to have the relevant knowledge about the dangerous goods, his agent may yet ought to have it. In such a case, the carrier may be held to have given his implied consent by accepting the shipment. The sender should not suffer if there is a poor communication between the carrier and his agent.


Even if the carrier is given information about the dangerous character of the goods and how these goods are to be handled, pursuant to 13:7, he must sometimes disregard this information. It is a principle of Scandinavian contract law that the normal handling procedures must be rejected if they are not satisfactory and the obligated party also knows this. A carrier cannot hide behind procedures he knows are not good enough.

 

3.5

The sender’s liability for negligence  

Although the sender cannot be strictly liable for the damage from goods, either because the damaging goods were not dangerous or because the carrier had actual or constructive knowledge about the dangerous character of the goods, he can still be liable for his negligence according to SMC 13:40. It follows from 13:40 that the carrier has to establish that the damage from goods was caused by the sender’s negligence. There is thus no reversed burden of proof in this regard, as in the case of the carrier’s liability for damage to goods in 13:25. The carrier’s burden of proof is not always easy to satisfy. Many different and complex circumstances surrounding the occurred damage have to be proven. A damage can be due to many reasons, and it is not always easy to establish a causative connection between the sender’s negligence and the occurred damage. The carrier will therefore whenever possible base his claim on 13:41, instead of 13:40.


The sender’s liability for negligence is based on the so-called general culpa rule, which can be applicable in contract as well as in tort. This rule is based on principles of tort law. It is applicable when damage has been caused by a person’s failure to observe a certain standard of care. This standard of care is usually drawn from what the competent people in the trade and industry customarily observe, but sometimes also from what the courts find desirable in order to discourage a certain behaviour. In addition, sometimes this rule is applied so as to conciliate the interests of the parties (fictitious culpa), and this is, in my view, especially the case in the situation here. However, the notion of culpa is connected with blame. If the sender does not have a course of action by which he can avoid the damage, he cannot be considered negligent.


Evaluating the sender negligence after goods have caused damage to the carrier, the sender’s duty of disclosure in 13:7 is of special interest. The two sections, 13:7 and 13:40, must be viewed together. If the sender has given notification pursuant to 13:7 to the carrier he will normally not be considered negligent in relation to the occurred damage. Furthermore, the sender’s duty to pack and mark the goods pursuant to 13:5 is of importance in this evaluation.


The discussion about whether the sender has caused the damage by his negligence is similar to that about what information about the dangerous goods the sender should disclose to him and what the carrier already should know about the dangerous goods.
 The discussion here, however, is not only limited to dangerous goods. Nevertheless, the circumstances one takes into account are similar and I will not repeat what has already been mentioned before in this essay. But if the sender for example has good reason to expect the carrier to already have knowledge about the dangerous or semi-dangerous character of the goods, he will seldom be considered negligent for not providing this information.


If the sender is to be considered negligent for not providing information about the dangerous goods pursuant to 13:7 paragraph 1, he must at least ought to know about the dangerous character of the goods. One cannot be deemed negligent if one did not ought to have knowledge about the goods. As concerns semi-dangerous goods, it appears, according to the wording of 13:7 paragraph 2, that the sender must have actual knowledge about the character of the goods so as to be considered negligent for not providing this information. However, I do not think such a limitation of the sender’s knowledge is efficacious. It should be sufficient that the sender ought to know about the character of semi-dangerous goods.


In ND 1947.241 Jensine, the court discussed the sender’s negligence following damage to the ship where warm brown coal was delivered to a wooden ship. The court did not consider whether the cargo in question was dangerous and whether the sender was strictly liable. Instead, the court found the shipper negligent, since the shipper knew that the cargo he delivered would cause damage to the ship. The master protested against the loading of the cargo. However, he was then assured by the shipper’s people whom loaded the cargo, as well as by the shipper himself on the phone, that the cargo did not entail any risks.
 


Although the carrier without a doubt suspected that the cargo could cause damage, he appears to have had good reason to rely on the assurance from the shipper. It seems, and this is noteworthy, that the carrier’s duties in relation to the cargo were neutralised by the shipper’s blameworthy assurance. In addition, the damage was not adjusted according to the rule of contributory negligence, probably because the shipper was particularly blameworthy.
 


Sometimes, as in the case here, the master protests against loading cargo which is likely to cause damage, but does not stop the loading. Whether this is enough for anyway holding the sender
 liable for the damage from such cargo cannot always be easy to decide. To stop the loading of cargo is a very drastic action and it is understandable that the master wants to avoid this. If a protest in this regard will suffice will, on the one hand, depend upon the degree of potential danger connected with the carriage of the goods and, on the other hand, the potential economic loss which may result from stopping the loading.
 


As concerns charter parties, SMC 14:37 stipulates that the charterer is liable for the damage from goods against the carrier if the charterer is negligent. However, since there in principle is freedom of contract here, this section is only supplementary and the parties can agree on what liability they see fit for the specific cargo and the voyage. In case the charter specifies that the cargo must be harmless, the evaluation of the charterer’s liability may be more stringent.
 There could be a presumption of liability in this case as in the case when the charterer designates an unsafe port.
 The fact that the master accepts the goods for shipment will most likely not relieve the charterer from liability.
 It would be a breach of the charter if goods which are not permissible are anyway shipped.

4
THE SENDER’S LIABILITY AGAINST THIRD PARTY OWNERS OF GOODS
Goods do not always cause damage only to the carrier, but also to other parties. Sometimes the shipped goods aggravate a damage for which the carrier is liable. For example, following a collision, the other ship or its cargo can incur additional damage, which stem from the dangerous goods on the carrier’s ship. If the carrier is also liable for this additional damage, he may have a subrogation claim (recourse action) against the sender of the dangerous goods.
 Damage can also be caused to parties unconnected with the sea carriage, for example to beach owners following an oil pollution, but this is not subject to discussion in this essay.
 I will here deal with damage caused to other goods on board, neither belonging to the carrier, nor to the sender of the damaging goods, but to a third party.


It is important to remember that the carrier can still be liable for the damage caused to the goods on board. These goods are in the carrier’s custody and he can be liable against a third party who has goods on board because of his transport liability in SMC 13:25. The carrier should perhaps have known about the injurious character of the goods, or should have examined the goods more thoroughly. A ship probably cannot be considered unseaworthy because dangerous goods have been loaded, in which case the exceptions for the carrier’s transport liability would not be applied.
 If the carrier is liable for the damage caused to a third party owner of goods on board, pursuant to 13:25, he may yet have a subrogation claim against the sender.
 


The third party owner of the goods on board may find it more favourable or convenient to sue the carrier instead of the sender of the damaging goods. If the carrier is sued, he has to rebut the presumption of negligence in 13:25 by adducing exculpatory evidence. If this third party instead sues the sender, he himself has to prove negligence on the part of the sender. However, the carrier may be located far away in a jurisdiction which is unfamiliar to this third party. The carrier may also be bankrupt, or without property which can be arrested easily.
 Against this background, this third party may instead find it more favourable or convenient to sue the sender.


If the third party owner of goods sues the sender for the damage his goods have caused, he will sue him in tort and his claim will not be based on the rules in the SMC. The SMC, in this regard, only concerns the sender’s liability against the carrier and the carrier’s liability against the owners of goods on board.
 Thus the claim from the third party owner of goods will be based on the general culpa rule and the sender will be liable for the damage if he is proven negligent. Notably, there is no need to classify the goods that caused the damage as dangerous or semi-dangerous. 


The general culpa rule has been discussed before in this essay, and I do not intend to further discuss this rule here.
 However, if the sender ought to have given information to the carrier about the character of the goods, or on how the goods should be handled so as to avoid danger, he is normally negligent and liable against the third party owner of the goods. The sender is normally also considered negligent if he fails to mark the goods as dangerous.

5
RECOVERABLE DAMAGE
So far, only the sender’s liability has been discussed. However, it is now time to discuss if the losses the carrier, the contractual carrier as well as the performing carrier, and the third party owners of goods on board have suffered are recoverable. Most of the questions of recoverable damage have parallels in non-maritime law, wherefore I will not discuss the question of recoverable damage in depth. It is clear that ordinary tort principles must be considered so as to determine what damages are recoverable.


Not only the physical damage to the ship or to the other cargo on board can be compensated, but also all other ensuing losses. This follows from the fact that unless otherwise is agreed by the parties or stipulated by law, both direct and indirect losses are to be compensated in contractual relations.
 There is no rule in the SMC, regarding damage from goods, that stipulates that only direct losses are recoverable. The performing carrier, if other than the contractual carrier, is not a party to the contract of carriage, but is nevertheless normally only concerned with the direct physical loss his ship has incurred. The performing carrier can also incur indirect losses, but he has a contractual relationship with the sender and can thus get compensated for these losses. The third party owner of goods, however, has no contract with the sender, but only with the carrier.


If a contractual carrier loses a valuable contract of carriage due to the damage caused by the goods, this loss is most likely recoverable. Furthermore, even quite substantial damage must be recoverable, especially if dangerous goods are carried, since one can expect such damage from this kind of goods. Another thing, however, is that the injured party always has a duty to mitigate his loss.


It is noteworthy that there are no standardised loss rule here or any limit on the liability, which is the case when the carrier is liable for the damage to the goods.
 The rule on global limitation is, however, applicable and can to some extent limit the amount the sender has to compensate the carrier or third party owners of goods on board.
 This rule is applicable in contract as well as in tort, and regardless of the basis of liability.

Regardless of the basis of liability, in order to get compensation the carrier and the third party owner of goods have to establish that they have suffered losses and that these losses were consequences of the damage from the goods. In other words, there must be a causative connection between the damaging goods and the loss suffered. Imagine that the goods become dangerous due to severe weather conditions and therefore damage the ship. It is not unlikely that the weather per se would have caused damage to the ship. In those cases, not all the loss can be considered to be caused by the goods and the sender should not reimburse the carrier for the damage which would have been incurred irrespective of the goods. The circumstances surrounding the occurred damage can be complex, and it is not always easy to establish whether the loss was caused by the shipped goods. Another thing is that if that the carrier negligently contributed to the damage not all of the damage can be said to have been caused by the sender.

The sometimes very difficult questions of causation can be illustrated by the English case Royal Greek Government v. Minister of Transport
. A cargo of coal was loaded by the order of the charterer. Due to the special characteristics of the cargo, it emitted explosive gas. During a repair of the ship, a flame or spark ignited the gas with the result that the ship was damaged. The following crucial question was posed: Was the damage to the ship to be attributed to the charterer’s order to load the cargo of coal, or did the damage result from the intervening creation of the flame or spark? The charterer would be liable only if the former was considered the cause of damage.

The court considered the spark to be the cause of damage, and thus did not find the charterer liable.
 If there are more than one possible cause for a damage, it is for the court to ascertain which cause it considers predominant. Needless to say, the court has great discretion on such matters, and a Scandinavian court will not necessarily come to the same conclusion as the English court did in this case.


Moreover, the loss must be sufficiently proximate in order to be compensated. The loss must not be too remote and the consequences from the damage must not be too atypical. To put it in another way, a sender must to a reasonable extent be able foresee the damage. This evaluation is objective, i.e. what any sender in a similar situation should foresee.

6
SHOULD THE SENDER HAVE A STRICT LIABILITY FOR DAMAGE FROM DANGEROUS GOODS?
In the current regulation, the sender’s liability for damage from goods is dependant upon the nature of the goods and against which party he is liable.
 If the goods are classified as dangerous and the damage was incurred upon the carrier, the sender’s liability can be strict. Otherwise, the sender’s liability is based on negligence. However, should the sender’s liability against the carrier for damage from dangerous goods be strict?


Many arguments favour a solution where the sender’s liability for damage from dangerous goods is strict. The sender is deemed closer to have or to obtain the relevant knowledge about dangerous goods. He has probably a somewhat greater interest in the carriage than the carrier, whom only wants to earn freight, whereas the sender wants to ship the goods so as to fulfil his sale contract. The carrier can also be under a tight loading schedule and it can be inconvenient for him to investigate further about the goods so as to obtain the relevant information. In addition, if the sender’s liability is not strict, he may not investigate as thoroughly and the carrier may have to increase the freights so as to cover his inevitably higher insurance costs. 


There are, nevertheless, some arguments to be made against a strict liability. Since any evaluation of the occurred damage, and the nature of the goods, are done after the damage has occurred, it must be very difficult for the sender to foresee if he might be held liable. In fact, the sender can be liable pursuant to 13:41 even if he did not have any idea that the goods were dangerous. One can also wonder why the sender is only held strictly liable against the carrier and not against other owners of goods on board. Is this perhaps too shipowner-friendly? Furthermore, a strict liability is often used when the injured party does not have any interest in the carriage. This is for example the case when beach owners incur damage following an oil pollution. The carrier, however, wants to earn freight and can be said to have an interest in the carriage of dangerous goods.


The, in my view, strongest argument against a strict liability for the sender, is the fact that a large financial liability can be imposed upon the sender, without him having an opportunity to recover from an insurance. As far as I know, a cargo insurance will only cover the damage to the goods and not any other damage.
 The carrier, on the other hand, will have a H&M insurance
 as well as a P&I insurance
 to cover his losses.
 The former will cover the physical damage to his ship and the latter his liability against for example the other cargo owners on board. 


Having said all this, I do not believe that any change as concerns the basis of the sender’s liability is likely to occur in the near future. The international shipping community more or less requires that the sender has a strict liability for dangerous goods. By the same token, English law stipulates a strict liability for dangerous goods and common international rules are imperative for shipping. The Swedish legislators have also found a strict liability appropriate in for example road and railway transport.
 However, I believe that the sender, at least as concerns the compensation to be paid, should be able to limit his liability for damage from goods to the same extent as the carrier can when he is liable for the damage to the goods.
 

7
CONCLUSION

When goods shipped by the sender cause damage to the carrier, the sender’s liability is, depending upon the nature of the goods, either strict or based on negligence. There is a potential strict liability for dangerous goods, but only a liability for negligence concerning other goods. The physical damage caused to the ship, and perhaps also costs following a disposal of the goods, will be inflicted upon the performing carrier. Other non-physical damage will be inflicted upon the contractual carrier. As concerns damage caused to a third party who has goods on board, the sender can only be liable for his negligence and this third party’s claim will not be based on the SMC, but on tort rules.


There is no exact definition of “dangerous goods” in Scandinavian law. Guidelines can be found in enactment or in codes, preferably the IMDG-Code. Goods which are listed in that code are usually also deemed dangerous, but not always. One has to establish that the shipped goods are dangerous in the particular setting of the events, and it is possible that goods which in general are considered dangerous, or listed in the IMDG-Code as such, nevertheless are not considered dangerous in the particular case. Scandinavian courts tend to be more willing to classify goods as dangerous if the potential damage is significant and the risk out of the ordinary.


In addition, the damaging goods must be inherently dangerous so as to be classified as dangerous within the meaning of the SMC. In other words the damage must be due to some inherent vice of the goods and not mainly due to outside influences. If the damage occurred because two otherwise innocuous cargoes were stowed next to each other these cargoes will be considered semi-dangerous. In this case the damage would not have occurred if it was not for this improper stowage.


It is not entirely clear whether goods which only cause non-physical damage is to be considered dangerous or semi-dangerous in Scandinavian law. But in my view, such goods will usually also be considered dangerous. From the view of the carrier, a cargo which renders a voyage illegal or entails a risk of forfeiture or delay is as dangerous as a cargo which physically damages the ship. However, I do not believe that a Khapra-infested cargo, as in the English case The Giannis NK
, is to be seen as a physically dangerous cargo, even if it is to be seen as a dangerous cargo. If a ship cannot enter a port to discharge the goods this will render the voyage impossible. Impossibility must, as illegality and forfeiture, be seen as a non-physical damage. It is, on any account, clear that also goods which only cause non-physical damage can be considered dangerous in English law.


The distinction between physical and non-physical damage is important, since only physically dangerous goods can be considered dangerous within the meaning of the Hague and the Hague-Visby Rules.
 It is true that these rules cannot be directly applicable in Scandinavian general cargo carriage, since the Scandinavian Maritime Codes are mandatory in this carriage. Nevertheless, they can become directly applicable in a carriage under a charter party, for example by a paramount clause incorporating these rules.

The distinction between dangerous and semi-dangerous goods is sometimes very hard to make. This distinction is also very important, since the two categories of goods fall under two different avenues of liability. Why focus so much on the character of the goods, and so little on the whether a situation can become dangerous? Since there is no clear dividing line between the two categories of goods and yet a distinction is imperative for the question of liability, I would rather see a focus on dangerous situations than on dangerous goods. Put another way, there should be a focus on injurious goods instead of dangerous goods. In my view this will also provide with a more appropriate distribution of risks between the carrier and the sender.

As concerns the carrier’s knowledge about the dangerous character of the goods in SMC 13:41, I believe that this knowledge also refers to his constructive knowledge. If this knowledge instead only would refer to his actual knowledge there would be a premium on his ignorance about the nature of the dangerous goods. In addition, an actual knowledge in 13:41 will not harmonise with the rules on the carrier’s transport liability in 13:25. A carrier must as far as possible handle all goods, dangerous or not, with due care and make some examination of the goods so as to avoid his transport liability. Accordingly, the carrier’s knowledge about the dangerous goods in relation to the damage to the goods is constructive; so why should his knowledge about the very same goods with regard to the damage from the goods be actual?

There is a balance between what the sender should inform the carrier, pursuant to 13:7, and what the carrier should be considered to already know about the goods. This division of risks will evidently take place when the sender’s liability is strict as well as when it is based on negligence. The reason for this division of risks is commercial. Not all the risks can be placed upon the sender. Instead there must be a reasonable division of risks between the carrier and the sender. Only when the carrier did not ought to know about the dangerous character of the goods, will the sender be strictly liable. The balance between what the sender should inform the carrier and what the carrier should already be considered to know about the goods will be decided upon a case-to-case basis and in the light of what is reasonable. 

If the character of the goods is commonly known, or if the carrier has full opportunities of observing the character of the goods, he is usually considered to have the relevant  knowledge. This should normally also be the case if he can easily consult any cargo manual so as to obtain information about the character of the goods. However, the sender is in principle considered closer to have or to obtain this information. Accordingly, if the court cannot decide who is closest to stand the risk of damage from the goods, the sender is usually liable against the carrier. 

The sender will in practice only have to pay damages if he is liable against the carrier. In the general cargo carriage, as distinct from the carriage under consecutive voyage or time charter parties, the sender and the carrier will typically not deal with each other again pursuant to the same contract of carriage. Accordingly, there is no need to discharge the contract of carriage between them.

Although the sender cannot insure himself against the damage from goods, I do not believe that the sender’s strict liability against the carrier for damage from dangerous goods will be changed in the near future. The shipping industry is somewhat conservative on this point and the industry is usually not keen on changing the rules of the game. However, in my opinion, a greater focus on dangerous situations with the combination of the carrier’s constructive knowledge about the character of the dangerous goods in 13:41, will on any view entail a more fair distribution of risks between the carrier and the sender.

Lastly, I would like to finish my essay by quoting Donaldson, whom, in Micada Cia. Nav. S.A. v. Texim, very eloquently described the problem to sometimes foresee the injurious nature of a cargo.  

”... the cargo was not what it seemed to be ... In a word it was a wet wolf in a 
dry sheep’s clothing.”
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� The Scandinavian Maritime Codes are based on two Conventions, known as the Hague-Visby Rules and the Hamburg Rules. The Scandinavian countries have so far not ratified the Hamburg Rules, but the 1994 Maritime Codes have been modified to be as closely in line with the Hamburg Rules as possible without derogating from the Hague-Visby Rules. See SOU 1990:13, pp. 118-119.


�For a more thorough discussion about the common legal heritage and uniform legal application in Scandinavia, and whether other Scandinavian sources have a binding or persuasive force upon Swedish courts, I refer to Wilhelmsson, Den nordiska rättsgemenskapen och rättskälleläran, TfR 1985, pp. 181-197.


�The 1996 HNS Convention (Hazardous, Noxious Substances), developed by the IMO (the International Maritime Organisation).


�Cost insurance freight terms. Under these terms the seller undertakes to arrange the transport of the goods and thus enters the contract of carriage with the carrier.


�Free on board terms. Under these terms the buyer undertakes to arrange the transport of the goods. However, the seller will yet have to deliver the goods to the carrier for transport, and is thus the shipper.


�According to sec. 7 para. 2 of the Swedish Sales Act (köplagen), a contract of transportation of goods is on f.o.b. terms unless otherwise is agreed.


�SMC 13:1.


�See further Falkanger, Bull & Brautaset, Introduction to Maritime Law, Oslo 1998, pp. 251-252 and 341-348.


�See SMC (1973) § 92.


�See prop. 1993/94:195 at p. 219 and Falkanger, Bull & Brautaset, op.cit., pp. 298-299.


�See SOU 1990:13 at pp. 122-123 and prop. 1993/94:195 at p. 211.


�Ibid.


�See the Hague-Visby Rules Article 4 and the Hamburg Rules Articles 5, 12, 13.


�SMC 13:1.


�See e.g. Brass v. Maitland (1856) 26 L.J.Q.B. 49; 6 E & B. 470 and the more recent The Giannis NK [1994] 2 Lloyd´s Rep. 171 Q.B. 


�See the English translation from the Hamburg Rules, Art 1(3). See also SOU 1990:13 at p. 108.


�It is noteworthy that although a bill of lading has been issued under a charter party, the rights and duties between the charterer and the carrier are still based on the charter party. However, pursuant to SMC 14:5, a third party in this respect can base his claim on the general cargo rules in SMC chapter 13.


�See definition in SMC 14:1.


�See further Falkanger, Bull & Brautaset, op.cit., esp. at p. 248.


� Ibid., pp. 247-256. 


�Cf. the SMC 13:4 and 14:2 and 14:5.


�NOU 1993:36 at pp. 57-58. For further reading as regards the distinction between the general cargo carriage and the carriage under charter parties, see Grönfors, Sjölagens bestämmelser om godsbefordran, Stockholm 1982 (hereafter referred to as Grönfors (1)) pp. 24-25. 


� SOU 1990:13 at p. 126 and NOU 1993:36 at p. 23.


�Ibid.
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